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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
- AUSTIN

: chorable E. R. Wright
Superintendent, Texas School for the Daa
Austin, Toxas _

-

pear ¥r. Urights

tion:

hold a nmila place-in this school?

Feep in mind this is a part-time job. I
viould appreciate an immediate reply on this in
&3 nuch as I muat sudbait ny list of employess
for 1940-41 to the State Daard of Control in a
Tenw daya,."

Section 3 of Article XVI of the St qﬁe Constitu-

tion provides:

"y ¢
OMMYNICATION 18 TO BE CONSTRUED AS A DERARTHMENTAL O.INION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIAST ASSISTANT
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®The accounting offlcers of this State
. 8hall peither draw nor ray a varrant upon
the Treasury in favor of any person, for sal-
ary or compensation as agent, officer or ap-
pointee, who holds at the same tize any other
office or position of honor, trust or profit,
under this State or the United States, except
&3 prescribed in this Constitution.® :

) There &are certain exceptions provided, which,
however, are not msterial to the question under consider-
ation. - S o
' In construing any constitutional provisions, the
interpretation to be:placed upon the language used is in-
fluenced by observing the objeot sought %o be accomplished
and the evils sought to be alleviated or prevented. When
this gencral purpose 1s ascertained, the language used is
to be liberally construed to the end that the object sought
-may be effectuated. It thus bshooves us to discover the
general purpose or policy-’sought to be embodlad in Article -
16, Seotion 33, o ST - o -
o It is clear that this section doss not seek %o
. prohibit the serving of the State by one 1ndividoal in more
than one capacity., The provision addresses itself only to
the matter of compensation. fThus, & man may hold two of-
fices, or an office and a positior of honor and trust under .
the State, if no compensation attaches to either place. But
if he holds an office, or is an a;:nt or appointee, and to
such. place compensation-attaches, he may not de paid for
services rendered in that capzelty during the period of tinme
that he holds another positiomn of honor or trust under the
State or the United States. PFrom this gensral statement as
to what the sectlion does and does not prohibit, we gather
the general policy embodled therein, This policy scems odb-
viously to be that no person should receive compensation
from the State for services to be rendered it, when during
the tixe such compensation is to be earned such person, by
accepting and holding another position under ths State or
~the United States, has obligated himself to render services
in connection wiith the latter position, so that he may not
render full value in the first capacity for the compspsation
.which the State has agreed to pay. So construed, we find
that the Soction is but one of the many in the Constitution
~eeking {to place every concelvable safeguard about the ex-
3nditure of State monies, So construed, this fectlion seeks
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- to avold even the possibilisy that tho State gay not re-
coive a full culd pro quo for exrecunditures by way of come’
-pensation for.servicos to ts reacered in one ca pacity, by
reason of the psreson seivinz in that cazaocity plaeing hime
solf in such & positicn that he sy bs tenpted to nezloct
the duties of the ors place Ffor the responsibilities of the
Othﬁro : . .‘ ’ ' ' ’ -

Analyzed, :rtiele'iﬁ; Seotion 33, piovidea that:

in (a) officer, (b) ageat, or (c)} srrointee for
salarv or coupensation 13 not eatiiled to recelve payment
fron the accounting officers of the Simte of such ¢onpendne
- tion if, during the seme tinme that he holds the place 1o
which such salary or cozpensatlon attaohss, hs also holds
apy othexr office or pasitions or {a} horor, (b) trust, or
(c) proflt. .

An “offioar" iz one to wham there has beon dele-
gated from tho soverelga functions of government, to be
oxercised by his for the banafit of the public., It is
created by law and axbodies the idea of continulng duties,
rather than transitory ovx ‘temporary euthority. 34 TEx. Jur,
pp 325-526,

: . Thoush overy crficer is en ag ent of the utate,
every agent of the State 1a not necessarily an officer. An

- office eudbraces the ides of tenuro--an agenty may exist in
respect to a single igolated transaction. Eo, too, an agsent
is nore than & moro enployee or sorvand.  Ia sexrves the

State in a respregsentative capacity; a mers esployece or aserve
entl ia not clothed with any repregentative character. Turasy
v, Cross, 18 8. W. 57 8-5?9, 83 7Tex, 218, :

wa think it is clear that the physician t.o which

you raferx ia not to sorve the State as an officar or an
azent, The more 4ifficult problex 19 whether or not he is
an *Yapzointeo® within the meaning of Article 16, Sectlion 33,
of tha Gonatitution, Tinis brinzs us to & dotercivatlon of
tho intorpratation to be placed wpon the term "arpointes®,
as usod in this section of the Constitutlon. £8 the word

is fraguently used, an "anﬁo*ntya“ is org who haa bnan nacad
10 or salactad for public office, not by eloction of the ped-
Ple, but by desimmation at the hands of & psrzon or Tersons
in vhoxz sueh suthority is vested by the law. (o the othar
Haﬂ&, the broader meaning of the terw is sinply "a person

€zsignatedr,. Yobsters rew Intarnational Dictiszary, 2nd Tdi«
ticn. Ths noun is dorived from the verb "arpeint™, and the
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verb has bzen held te be synonymous, in certain context with
"employ" and *hire». Morrls v. Parks, (Ore.) 28 P. (24) 215,
216; State ex rel Coffing vs. Abolt, (Ind ) 29 N.E, 131, 133-

107.

" State ox rel Pickett Vs, Trueman, (Fo 64 Se W. (2d) 105

If we attributé to the term "appbintee“, the first

meaning above stated, we render it but a senselsss repetition
of the 'I-x.s'r-m “n'f"?unp'rm for the texrm vofficer® embraces not

W i, h A S ) WAL o e s oy N L e A R

only those official representatives who are elected, but also

- those who are appointed., Ve therefore construe it as‘haviag
" been used as 4 synon‘ _for the term “employee“

: we are of the oPinion that when the latter portion

.1of Article 16, Section 33, speaks of any other office or posi-
“tion of honor, trust, or pro Tit, the words "position. of honor,
- trust, or profitn are used as deScriptive of the general

character of the places. previocusly. rnferred to as those of
"officer agent, or appointee T

COnsidering the broad general purpose intended to

_be seifed by this section of the Constitution, we are of the

opinion that the consiruction of the term “arpolntee™ as msan-
ing and embracing *employee™ is required., The reasons. prcgpting

"the adoptlion of the policy are Just as compelling, and the
~ -evil to be averted th= same in the case of the employes of the
‘State who contracts to render service for salary or compensa-

tion, as in the case of the officer or agent.

You are therefors advised that 1r a physician employed

'part time by one institution of the state accepts and holds a

similar place in another institutlon at the same time, he c¢an

.not receive a salary or compensation for either position dur-
- ing the period of time that both are held,

Yburs'Very‘truly_
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